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 I.     Executive Summary  
 

 New York State is one among several states considering feed-in tariff legislation.  A 

feed-in tariff, or FIT, can be likened to a long-term power purchase contract.1   As part of these 

agreements, utilities contract with renewable energy producers for a certain amount of renewable 

energy over a specified length of time (often between ten and twenty years).2  FITs have gained 

popularity in the United States because they provide long term investment stability, an element 

missing in many renewable energy policies.3  However, few policymakers and proponents of 

renewable energy legislation truly understand the legal and policy implications of FIT programs.   

The main question fueling uncertainty over the ability of states to develop FIT programs is 

states’ authority to set FIT tariff rates.  Tariff rates vary from state to state, and the formulas used 

to create these rates also differ from state to state.4  However, state laws do not operate in a 

vacuum, and federal laws and regulations significantly affect the ability of individual states to set 

electricity rates.  In fact, according § 210 of the Public Utilities Regulatory Policy Act (PURPA), 

utilities are not required to pay more than an avoided cost rate in power purchase agreements 

with qualifying facilities (QFs or small power production facilities and co-generation facilities).5 

Additionally, the Federal Energy Regulatory Commission (FERC) made several administrative 

                                                             
1 TOBY COUTURE AND KARLYNN CORY, NATIONAL RENEWABLE ENERGY LABORATORY TECHNICAL REPORT , STATE CLEAN ENERGY 
POLICIES ANALYSIS PROJECT: AN ANALYSIS OF RENEWABLE ENERGY FEED-IN-TARIFFS IN THE UNITED STATES 2 (JUNE 2009), available 
at http://www.nrel.gov/docs/fy09osti/45551.pdf [hereinafter COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS]. 
 
2 Id. 
 
3 Id. at 31. 
 
4 Id. at 15.  
 
5 18 C.F.R. §292.304(a) (2009). Avoided costs can be defined as “incremental costs to an electric utility of electric energy or 
capacity, or both, which, but for the purchase from QFs, such utility would generate itself or purchase from another source. 18 
C.F.R. §  292.101(b)(6) (1987); Steven Ferrey, 1 L. OF INDEP. POWER § 7:1 [hereinafter Ferrey]. 
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decisions during the 1990s limiting states’ ability to set energy rates in excess of avoided costs.6  

However, limiting renewable energy tariff rates to avoided costs may prove difficult because 

energy from renewable resources is often priced above traditional energy sources.   

While much uncertainty exists regarding the appropriate methodology to calculate tariff rates 

for renewable energy, states appear to be forging ahead and are implementing FIT policies 

without specific guidance from FERC or the federal government.7  Most of the states considering 

FIT programs appear to be designing rates based upon an avoided cost model or the cost/value of 

renewable energy generation.8  However, it is unclear how rates based on the cost or value of 

renewable energy generation will stay within the parameters of PURPA’s avoided cost 

requirements. New York State should evaluate the avoided cost methodologies used by other 

states and use this information to shape any potential FIT policies.   

 Confusion regarding the appropriate methods to set tariff rates is further complicated by 

FERC decisions which state that energy rates cannot include adders or subtractors for specific 

environmental attributes.9  Currently, renewable energy electricity rates cannot include 

environmental externalities, which add or subtract costs from rates “that are not based on real 

costs that would be incurred by utilities.”10 Environmental externalities can be defined as 

                                                             
6 FERC oversees the interstate electricity market and wholesale energy transactions.  See Midwest Power Systems, Inc., 78 FERC 
61,067, 61248 (Jan. 29, 1997); Connecticut Light & Power Co., 70 FERC 61,012 , 66030 (January 11, 1995); Southern Cal. 
Edison Co., 71 FERC 61,269, 62080 (1995).   
 
7 See different state FIT programs listed. Database of State Incentives for Renewables and Efficiency (DSIRE), 
http://www.dsireusa.org (2009). 
 
8 COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 15. 
 
9 Southern Cal. Edison Co., supra note 6, at 62080. 
 
10 Id. 
 
 



 
 

5 
 

“benefits or costs, i.e., changes in economic welfare, that manifest themselves through changes 

in the physical-biological environment.”11   

While factoring environmental externalities into rate design “probably would increase the 

output of newer, cleaner generators and decrease the output of older, dirtier generators,” utilities 

have resisted state efforts to factor environmental externalities into rate design.12  In fact, “[i]n 

some states utilities have initiated a legal challenge of commission actions, contending a lack of 

jurisdiction over environmental matters and arbitrariness.”13 Unfortunately, recent FERC 

administrative decisions support utilities’ stance regarding environmental externalities.14  

Moreover, it is unclear how state FIT programs would interact with existing and proposed 

Renewable Portfolio Standard (RPS) and Renewable Energy Credit (REC) trading programs.  

The components of proposed FIT programs might coordinate or conflict with existing RPS 

frameworks, depending upon their design.  Furthermore, it is unclear how REC trading programs 

would be developed to complement individual state FIT policies because REC prices cannot be 

set arbitrarily by legislators to provide a profit margin to renewable energy generators.  

Policymakers need to take any potential conflicts created by these programs into consideration 

while developing state FIT legislation. 

Federal legislation could alleviate many of the uncertainties posed by FITs.  In fact, H.R.  

                                                             
11 ECO NORTHWEST, ENVIRONMENTAL EXTERNALITIES AND ELECTRIC UTILITY REGULATION: EXECUTIVE SUMMARY ix (September 
1993). [hereinafter ECO NORTHWEST]. In the context of utilities, environmental externalities can include impacts, positive and 
negative, on ecosystems, biodiversity, and land use. 
 
12 Id. at xvi-xvii. 
 
13 Id. at xvii.  
 
14 Midwest Power Systems, Inc., supra note 6, at 61248; Connecticut Light & Power Co., supra note 6 at  66030; Southern Cal. 
Edison Co., supra note 6, at 62080. 
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2454, the American Clean Energy and Security Act, includes an amendment to PURPA which 

authorizes states to develop FIT programs.15 Additionally, Washington State Representative 

Inslee proposed national FIT legislation in 2008, and a new legislative proposal is on the horizon 

for 2010.16  While these efforts have not moved past proposals, they signal the possibility that 

national legislators will enact renewable energy legislation affecting the ability of states to 

develop individual FIT programs in the near future.  In the mean time, policymakers need to be 

aware of the uncertainties surrounding state FIT development and use this knowledge to develop 

programs mindful of federal restrictions and state policy constraints. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                             
15 H.R. 2454, § 102, Clarifying State Authority to Adopt Renewable Energy Incentives, http://www.opencongress.org/bill/111-
h2454/text. 
 
16 Renewable Energy Jobs and Security Act, HR 6401 (2008). 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II.     Introduction and Summary of Issues 

New York State is one among several states considering feed-in tariff legislation.  A feed-in 

tariff, or FIT, can be likened to a long-term power purchase contract.17   As part of these 

agreements, utilities contract with renewable energy producers for a certain amount of renewable 

energy over a specified length of time (often between ten and twenty years).18  Popularized in 

Europe, FITs have recently gained popularity in the United States as policy mechanisms to 

promote renewable energy development.19  In fact, FITs are being considered in addition to 

Renewable Portfolio Standards (RPS) in many states and municipalities across the country.20  

FITs have gained popularity in the United States because they provide long term investment 

stability, an element missing in many renewable energy policies.21   

New York State’s proposed legislation, the “New York Renewable Energy Sources Act,” 

institutes a tariff rate for mandatory utility purchases of electricity from eligible renewable 

energy generators.22  Eligible renewable energy sources include solar, wind, small hydroelectric, 

biomass, river and tidal hydro-kinetic.23  This legislation “provides a guaranteed above market 

                                                             
17COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 2. 
 
18 Id. 
 
19 Id. at 3 
 
20 WILSON RICKERSON, ET AL.,HEINRICH BOLL FOUNDATION, FEED-IN-TARIFFS AND RENEWABLE ENERGY IN THE U.SA- A POLICY 
UPDATE 15 (2008), available at http://www.wind‐works.org/FeedLaws/USA/Feed‐
in_Tariffs_and_Renewable_Energy_in_the_USA_‐_a_Policy_Update.pdf [hereinafter RICKERSON, POLICY UPDATE]. 
 
21  COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 31. 
 
22 New York Renewable Energy Sources Act, BILLS2715A (Feb. 27, 2009). 
 
23 Id. at § 2. 
 



 
 

8 
 

rate return for the first twenty years after installation.”24  Additionally, tariff rates will be 

adjusted bi-annually by the Public Service Commission.25  

While this proposed legislation appears to provide New York State with a unique opportunity 

to further diversify its energy portfolio, it is uncertain how proposed FIT legislation would 

interact with current state and federal energy policies. In fact, few policymakers and proponents 

of renewable energy legislation truly understand the legal and policy implications of FIT 

programs.  Questions regarding the use of FITs have arisen because the size and scope of state 

FIT policies vary greatly, and it is not entirely clear how these policies will interact with current 

RPS programs.26  Moreover, it is not clear if proposed national FIT legislation will remedy the 

uncertainties posed by individual state policies or will create greater confusion regarding the 

legality and applicability of FIT mechanisms.27  Answers to these questions are vital for the 

development of effective renewable energy policy in New York State. 

The Wind Action Group can use the information presented in this paper to evaluate the “New 

York Renewable Energy Sources Act,” assist the New York State legislature in drafting FIT 

legislation that will reflect state renewable energy development goals, and address potential 

policy interactions with existing state and federal energy laws and policies.  This paper presents 

several issues for the Wind Action Group to consider, including: 

 

                                                             
24 Id. (Purpose of Bill Section). 
 
25 Id. 
 
26 RICKERSON, POLICY UPDATE, supra note 20, at 14 & 15; COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra 
note 1, at 22 & 23. 
 
27 RICKERSON, POLICY UPDATE, supra note 20, at 12-14. 
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A. “Appropriate” Methods for Setting FIT Tariff Rates 

Tariff rates vary from state to state, and the formulas used to create these rates also differ 

from state to state.28  However, state laws do not operate in a vacuum, and federal laws and 

regulations significantly affect the ability of individual states to set electricity rates. What 

position the federal government will take on individual state tariff rates is a major area of 

uncertainty.   

The Federal Energy Regulatory Commission (FERC) made several administrative decisions 

during the 1990s limiting states’ ability to set energy rates.29  These decisions indicate that states 

cannot set electricity rates in excess of avoided costs, or the price a utility would pay for 

electricity from traditional energy resources (i.e., oil, coal, and natural gas).30  Limiting 

renewable energy tariff rates to avoided costs may prove difficult because energy from 

renewable resources is often priced above traditional energy sources.   

While much uncertainty exists regarding the appropriate methodology to calculate tariff rates 

for renewable energy, states appear to be forging ahead and are implementing FIT policies 

without specific guidance from FERC or the federal government.31  Most of the states 

considering FIT programs appear to be designing rates based upon an avoided cost model or the 

cost/value of renewable energy generation.32  However, it is unclear how rates based on the cost 

or value of renewable energy generation will stay within the parameters of PURPA’s avoided 
                                                             
28COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 15.  
 
29 FERC oversees the interstate electricity market and wholesale energy transactions. Midwest Power Systems, Inc., supra note 6, 
at 61248; Connecticut Light & Power Co., supra note 6 at  66030; Southern Cal. Edison Co., supra note 6, at 62080. 
 
30 Id. Avoided costs have been defined by NSERDA as “the cost of power that a load serving entity avoids by not generating or 
purchasing the power from another source.” NYSERDA, available at http://www.nyserda.org/Energy_Information/SBC 
/sbcmay06appendixA.pdf 

31 See different state FIT programs listed. Database of State Incentives for Renewables and Efficiency (DSIRE), available at 
http://www.dsireusa.org (2009). 
 
32 COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 15. 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cost requirements. New York State should evaluate the avoided cost methodologies used by 

other states, and use this information to shape its own FIT policy.   

B. Factoring Environmental Adders and Subtractors into FIT Tariff Rates 

 Confusion regarding the appropriate methods to set tariff rates is further complicated by 

FERC decisions which state that energy rates cannot include adders or subtractors for specific 

environmental attributes.33  Currently, renewable energy electricity rates cannot include 

environmental externalities, which add or subtract costs from rates “that are not based on real 

costs that would be incurred by utilities.”34 Environmental externalities can be defined as 

“benefits or costs, i.e., changes in economic welfare, that manifest themselves through changes 

in the physical-biological environment.”35  In the context of utilities, environmental externalities 

can include impacts, positive and negative, on ecosystems, biodiversity, and land use.36   

While factoring environmental externalities into rate design “probably would increase the 

output of newer, cleaner generators and decrease the output of older, dirtier generators,” utilities 

have resisted state efforts to factor environmental externalities into rate design.37  In fact, “[i]n 

some states utilities have initiated a legal challenge of commission actions, contending a lack of 

                                                             
33 Southern Cal. Edison Co., supra note 6, at 62080. 
 
34 Id. 
 
35 ECO NORTHWEST, supra note 11, at  ix. 
 
36 Id. at x. 
 
37 Id. at xvi-xvii. 
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jurisdiction over environmental matters and arbitrariness.”38 Unfortunately, recent FERC 

administrative decisions support utilities’ stance regarding environmental externalities.39  

However, states, such as California, are beginning to challenge established notions of rate 

design, and are arguing that environmental attributes should and can be factored into rate design 

to promote renewable energy development.40  However, until new federal policy is created, states 

choosing to factor environmental externalities into rate design will face stiff opposition from 

utilities, in the form of legal and administrative challenges.41 In developing its own FIT program, 

New York State should err on the side of caution and should refrain factoring externalities into 

the design of its FIT rates. 

C. Proposed Federal Legislation  

Federal legislation could alleviate many of the uncertainties posed by FITs.  In fact, H.R.  

2454, the American Clean Energy and Security Act, includes an amendment to PURPA which 

authorizes states to develop FIT programs.42 Additionally, Washington State Representative 

Inslee proposed national FIT legislation in 2008, and a new legislative proposal is on the horizon 

for 2010.43  While these efforts have not moved past proposals, they signal the possibility that 

national legislators will probably enact renewable energy legislation in the near future.  New 

federal renewable energy laws could have ramifications for New York State’s renewable energy 

programs, including proposed state FIT legislation. 
                                                             
38 Id. at xvii.  
 
39 Midwest Power Systems, Inc., supra note 6, at 61248; Connecticut Light & Power Co., supra note 6 at  66030; Southern Cal. 
Edison Co., supra note 6, at 62080. 
 
40 California Attorney General’s Response to ALJ’s Request For Briefs Regarding Jurisdiction to Set Prices For a  Feed-in-Tariff, 
California Public Utilities Commission, Rulemaking 08-08-009 (June 25, 2009) at 5 [hereinafter Cal. AG’s brief]. 
 
41ECO NORTHWEST, supra note 11, at xvii. 
 
42 H.R. 2454, § 102, Clarifying State Authority to Adopt Renewable Energy Incentives (2008), http://www.opencongress. 
org/bill/111-h2454/text. 
 
43 Renewable Energy Jobs and Security Act, HR 6401 (2008). 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D. Interactions with existing state energy policies 

States have instituted various renewable energy policies over the course of the past decade.  

FITs are emerging as a popular policy choice, but many states already have in place Renewable 

Energy Portfolio Standards (RPS).44  Some states have Renewable Energy Credit Trading (REC) 

programs as well.45  

How will FITs interact with these programs?  It depends upon the framework of individual 

state programs.  Each state has a unique set of laws, policies, and regulations to promote 

renewable energy development.  New York is no exception. New York’s RPS is unique.  

NYSERDA administers New York State’s RPS program through competitive solicitations, but 

the program is paid for by a utility surcharge.46  Would a FIT program help the state meet its 

RPS goals? How would utilities react to power purchase requirements under a state-wide FIT?  

How would a FIT interact with a state REC trading program? State policymakers should consider 

these questions while developing FIT legislation. 

III.      Overview 

This paper will explain the legal and policy framework the Wind Act Group needs to 

understand in order to develop an effective state FIT. This paper is split into three sections. Part I 

of this paper will explain the Public Utilities Regulatory Policy Act (PURPA), its significance, 

and the impact of avoided costs on the ability of individual states to set electricity rates for 

renewable energy resources.  The second part of this paper will explain existing and proposed 

                                                             
44 Renewable Energy Standards Toolkit (2009), http://www.ucsusa.org/clean_ energy/res/overviewtrading.html. 
 
45 Id. 
 
46 NYSERDA MARCH 2009 PERFORMANCE REPORT (2009), available at http://www.nyserda.org/rps/RPSPerformance 
Reportwebnew.pdf; About the Initiative, 03-E-0188: New York State Public Service Commission, NY RPS Proceeding Home 
Page  (2009), http://www.dps.state.ny.us/03e0188.htm [hereinafter NYSERDA MARCH 2009 PERFORMANCE REPORT]. 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FIT programs and the methods by which other states are setting FIT rates and addressing avoided 

cost determinations.  This section will also examine proposed national FIT legislation and 

potential interactions with New York State FIT legislation.  Part III of this paper will examine 

how New York State’s proposed FIT legislation could interact with the state’s current 

Renewable Portfolio Standard (RPS) program and a future Renewable Energy Credit (REC) 

trading program. 

IV.              PURPA, Avoided Costs, and Implications For NY 

A. Background on PURPA and Avoided Cost Methodology 

A state FIT program would probably be administered by the New York State Energy 

Research Development Authority (NYSERDA) or the Public Service Commission, depending 

upon the structure of the proposed legislation.  While the New York Renewable Energy Sources 

Act currently lists specific rates for different renewable energy resources, these rates would 

probably have to be reviewed by the New York State Public Service Commission, the state’s 

retail ratemaking authority.  However, a proposed state FIT would also have to adhere to federal 

energy laws and regulations. 

In the United States, energy markets are regulated by individual states and the federal 

government.47   The federal government regulates energy markets with the help of the Federal 

Energy Regulatory Commission or FERC.48  FERC oversees the sale of power at wholesale rates 

and power transmission in interstate commerce.49  States do not have the power to set wholesale 

prices or energy prices in interstate commerce, but they do have “authority over retail services 

                                                             
47Ferrey, supra note 5, at § 10:118. 
 
48 Id. 
 
49 42 U.S.C.A. § 7172 (1994). 
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that are provided directly to end-use consumers.”50 Additionally, states have the power to site 

plants, create environmental standards impacting plants and their operation, and decide the mix 

of energy resources to be utilized in-state.51  

Long term power purchase contracts with renewable energy producers (which FIT 

programs closely resemble) have been traditionally regulated under the Public Utilities 

Regulatory Policy Act (PURPA).52  PURPA emerged in the late 1970s as the fifth part of the 

National Energy Act (NEA).53  NEA was promulgated to reduce the United States’ reliance on 

foreign energy resources during the energy crisis of the 1970s.54  PURPA encouraged the 

development of renewable energy resources from small energy producers and the use of co-

generation (electricity and thermal energy from steam) to promote energy conservation and 

efficiency.55   

Before PURPA, “utilities for various reasons – including cost – were reluctant to 

purchase power from their potential competitors.”56 § 210(b) of the Public Utility Regulatory 

Policies Act (PURPA) was created to address this issue.  It required electric utilities to purchase 

electricity from qualifying facilities (QFs or small power production facilities and co-generation 

                                                             
50 Ferrey, supra note 5, at § 10:118. 
 
51 Id. 
 
52 Hon. Richard D. Cudahy, PURPA: The Intersection of Competition and Regulatory Policy, 16 ENERGY L.J. 419, 421 (1995). 
 
53 Id. 
 
54 Id. 
 
55 Id. 
 
56 Id. at 422. 
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facilities) at just and reasonable rates that were nondiscriminatory, and not “in excess of 

incremental costs to electric utilities.” 57   

The phrase “just and reasonable rates” not …“in excess of incremental costs” found in 

PURPA § 210 is given further meaning by 18 C.F.R. § 292.304(a).  According to this regulation, 

utilities are not required to pay more than an avoided cost rate in power purchase agreements 

with qualifying facilities.58   Avoided costs can be defined as “incremental costs to an electric 

utility of electric energy or capacity, or both, which, but for the purchase from QFs, such utility 

would generate itself or purchase from another source.”59  Furthermore, “FERC regulations 

dictate that avoided costs will be based on the wholesale rates the utility pays to its affiliated 

supplier.”60 However, no specific formula exists for determining avoided costs. 

In fact, FERC has not mandated a specific methodology to be followed by states when 

calculating avoided costs.61  Many factors can be considered, including: “dispatchability of 

power, start-up costs of generation, the minimum load of plant operation, the ramp rate of power 

project, the forced outage rate of a project, the routine maintenance requirements of project, the 

ability of facility to satisfy utility reserve requirements or regional power pool reserve 

requirements, the value of fuel diversity to the utility, the performance characteristics of the 

                                                             
57 16 U.S.C.A. § 824a-3(d) (2005); Ferrey, supra note 5, at § 7:1.  § 210 d defines incremental costs as “the cost to the electric 
utility of the electric energy which but for the purchase from such cogenerator or small power producer, such utility would 
generate or purchase from another source.” Id. 
 
58 18 C.F.R. §292.304(a) (2009). 
 
59 18 C.F.R. §  292.101(b)(6) (1987); Ferrey, supra note 5, at § 7:1.  Put another way, the avoided cost of energy is the spot 
market price or wholesale market price of electricity.  Steven Ferrey et. al., Fire and Ice: World Renewable Energy and Carbon 
Control Mechanisms Confront Constitutional Barriers, 20 DUKE ENVTL. L. &  POL’Y F. 125, 169-70 (2010). 
 
60 In fact, states may “set the ultimate per unit (kW and/or kWh) charges for QF sales at wholesale, they may do so only in 
accordance with this Commission's regulations.” Connecticut Light and Power, supra note 6; FERC Order No. 69, FERC Stat. & 
Reg. ¶30,128 at 30871 (1980); Ferrey, supra note 5, at § 7.2 
 
61 Ferrey, supra note 5, at § 7.3. 
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facility, the ability to buy out the power sale contract  under different contingencies, and 

changing environmental requirements.”62   

Since PURPA’s inception, other federal and state policies and programs have been 

developed to promote the growth of the renewable energy market in the United States.63  

However, PURPA remains significant because it provides a framework for understanding how 

states should set rates from non-traditional energy sources, including renewable energy.64 While 

flexibility exists in designing rates and determining avoided costs, New York state policymakers 

should seriously take avoided costs into consideration when finalizing tariff rates in state FIT 

legislation.   

 It appears as though state legislators have not considered the issues posed by avoided 

costs and PURPA § 210.  The Wind Action Group should educate state legislators and renewable 

energy proponents about PURPA § 210 and its potential impact on proposed FIT legislation.  

Specifically, the Wind Action Group should discuss the feasibility of a state FIT program and the 

ramifications of PURPA § 210 and avoided cost determinations with the drafters of the New 

York Renewable Sources Act and other state renewable energy stakeholders (including 

interested non-profit organizations, individuals, and state agencies).  Additionally, the Wind 

Action Group should strongly encourage federal senators and congresspersons to amend PURPA 

§ 210, and provide states with a clear mandate to develop individual state FIT programs. 

 

 

                                                             
62 Id. at § 7.2. 
 
63 See generally state and federal incentives listed on DSIRE website, http://www.dsireusa.org/. 
 
64 16 U.S.C.A §824a-3(b) (1982). 
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B.  FERC and New York State: Understanding Avoided Cost Determinations 

Court decisions and FERC regulations could clear up much of the confusion surrounding 

avoided costs.  In the past, case law and FERC regulations have suggested that states could set 

rates above avoided costs.65   However, state and federal courts have not handed down many 

relevant decisions interpreting PURPA and avoided costs in recent years.66 Additionally, recent 

FERC administrative decisions suggest that states cannot set rates above avoided costs.67  While 

FERC administrative decisions cannot effectively pre-empt legal precedents established by state 

and federal courts, these decisions do suggest that New York state tariff rates set above the 

avoided cost threshold could be challenged by utilities in court and through administrative 

proceedings. 

In the early 1980s, “FERC regulations originally acknowledged that state objectives to 

encourage the development of QF power could require additional incentives, including PURPA 

rates higher than avoided costs.”68  In fact, in Consolidated Edison Co. v. Public Service 

Commission, 63 NY2d 424 (1984), the New York State Court of Appeals held that PURPA did 

not preempt states from requiring utilities to buy energy from alternative energy producers at 

rates in excess of avoided costs under PURPA.69  In this case, Consolidated Edison challenged a 

determination by the New York State Public Service Commission which required the utility to 

purchase electricity from state qualifying on-site generation facilities pursuant to Public Service 

                                                             
65 Consolidated Edison Co. v. Public Service Commission, 63 NY2d 424 (1984); 45 Fed. Reg. 12,221 (Feb. 25, 1980); Ferrey, 
supra note 5, at § 7.6.   
 
66 See Section F Infra. 
 
67 Midwest Power Systems, Inc., supra note 6, 61248; Connecticut Light & Power Co., supra note 6, at 66030; Southern Cal. 
Edison Co., supra note 6, at  62080.  
 
6845 Fed. Reg. 12,221 (Feb. 25, 1980); Ferrey, supra note 5, at § 7.6.  
  
69 Consolidated Edison Co., 63 NY2d  at 436-37. 
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Law§ 66-c. 70   Public Service Law§ 66-c did not apply PURPA’s avoided cost methodology and 

instead required utilities to purchase power from qualifying alternate power producers (co-

generation, alternative power, and small hydro)  at  “a uniform minimum purchase price of 6 

cents per kilowatt hour.”71 Consolidated Edison argued that the state’s six cent rate could exceed 

utility avoided costs in certain situations, violating PURPA.72  The New York Court of Appeals 

held that PURPA did not preempt states from requiring utilities to purchase electricity from 

qualifying facilities under state and federal law at rates in excess of avoided costs.73  This 

decision was appealed to the U.S. Supreme Court, but was dismissed.74 

However, in 1988, FERC issued its Orange & Rockland County administrative decision, 

which questioned state authority to set power purchase rates in excess of avoided costs.75  This 

decision also featured a utility challenge to the six cent rate stipulated by New York State Public 

Service Law § 66-c.76  The utilities in this case also challenged the application of New York 

State’s six cent rate to utilities operating in interstate commerce.77  FERC held that “[I]t is 

beyond dispute that the states cannot impose rates exceeding avoided cost” and further noted that 

it could not authorize states to set wholesale rates affecting interstate commerce.78   

                                                             
70 Id. at 432-33. 
 
71 Id. 
 
72 Id. at 433. 
 
73 Id. at 438. However, the Court of Appeals held that the Federal Power Act preempted New York state’s ability to require 
utilities to purchase power from facilities that qualify exclusively under state law. 
 
74 Consolidated Edison Co. v. Public Service Commission, 470 U.S. 1075 (1985).  In fact, the case was dismissed for lack of a 
substantial federal question. 
 
75 Re: Orange and Rockland Co. Utilities, 43 FERC 61,067 (April 14, 1988). 
 
76 Id. at 61185.     
 
77 Id. at 61187. 
 
78 Id. at 61194.  This decision was stayed by FERC pending appeal but was dismissed on ripeness grounds by the Second Circuit.   
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FERC’s Orange & Rockland County avoided cost holding was not reiterated by further 

FERC administrative decisions until 1995.79   Cases such as Southern California Edison, 

Connecticut Light and Power, and Midwest Power Systems prohibited state statutes and 

regulations authorizing power rates in excess of avoided costs.80  For example, Southern 

California Edison noted that states “may not set avoided cost rates or otherwise adjust the bids of 

potential suppliers by imposing environmental adders or subtractors that are not based on real 

costs that would be incurred by utilities.”81 FERC clarified this point, explaining that “a state 

may account for environmental costs of all fuel sources included in an all source determination 

of avoided cost” as long as environmental costs reflect actual costs to utilities.82  FERC noted 

that states could influence specific costs incurred by utilities and reasoned that environmental 

costs could be reflected in renewable energy policies, especially state energy taxes, charges, or 

subsidies.83  

Connecticut Light and Power applied similar reasoning, stating that rates could not be set 

in excess of avoided costs, but noted that this determination applied only to qualified facilities 

and public utilities.84  Moreover, Midwest Power Systems reiterated FERC’s prohibition of rates 

set above avoided costs but reasoned that states could promote renewable energy development 

by ordering utilities to purchase energy from alternate energy facilities.  In fact, FERC noted that 

states could control energy planning and utility resource decisions, by ordering utilities to build 

                                                             
79 See Connecticut Light & Power Co., supra note 6, at 66030; Southern Cal. Edison Co., supra note 6 at 62080. 

80 Midwest Power Systems, Inc., supra note 6, at 61248; Connecticut Light & Power Co., supra note 6 at  66030; Southern Cal. 
Edison Co., supra note 6, at 62080. 
 
81 Southern Cal. Edison Co., supra note 6, at 62080.   
 
82 Id. 
 
83 Id. 
 
84 Connecticut Light & Power Co., supra note 6, at 66030; Ferrey, supra note 5, at §7.7. 
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renewable energy facilities, creating tax incentives or providing direct subsidies to promote 

renewable energy development.85   

Unfortunately, the U.S. Supreme Court has provided little guidance on the scope of 

PURPA’s reach and the questions posed by avoided costs.86  Two early court decisions from the 

1980s addressed PURPA’s effect on state utility regulation.87  In FERC v. Mississippi, 456 U.S. 

742 (1982), the Court reasoned that Congress did not exceed its Commerce Clause powers in 

enacting § 210 of PURPA.88  The Court also upheld limited federal intrusion (pursuant to 

PURPA) into state utility regulation, and noted that PURPA did not preempt state authority to 

regulate utilities.  Moreover, in American Paper Inst. v. American Elec. Power Serv. Corp., 461 

U.S. 402 (1983),  the Court upheld PURPA’s requirement that states purchase energy from 

qualifying  facilities at rates equal to utility full avoided cost, noting that it was not arbitrary, 

capricious or an abuse of discretion.89   However, the Supreme Court has not delved into 

questions beyond these early challenges to the validity and authority of PURPA.  

 New York State case law does not provide much guidance on the subject of avoided 

costs.90  Consolidated Edison was never technically overruled but is probably no longer good 

                                                             

85 Midwest Power Systems, Inc., supra note 6, at  61248 citing Southern California Edison, 71 FERC P 61269, 62080 (June 2, 
1995);  Ferrey, supra note 5, at §7.7.   

86 Ferrey, supra note 5, at §§ 7.8 & 7.9. 
 
87 FERC v. Mississippi, 456 U.S. 742 (1982); American Paper Inst. v. American Elec. Power Serv. Corp., 461 U.S. 402 (1983). 
 
88 FERC v. Mississippi, supra note 71, at 742. 
 
89 American Paper Inst., supra note 71, at 402. 
 
90 See 53A N.Y. JUR. 2D ENERGY § 140 (2009), reiterating the holding of the 1984 Court of Appeals Consolidated Edison case: 
“The federal Public Utility Regulatory Policies Act does not preempt New York State from requiring electric utilities to buy 
energy from those alternative energy producers which qualify under both federal and state law, at a rate in excess of the 
maximum rate under federal law; however the state is preempted by provisions of the Federal Power Act from requiring utilities 
to offer purchase power from purely state qualifying alternate energy facilities.” 
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case law because it has been indirectly distinguished by several FERC administrative decisions.91 

Moreover, the Court of Appeals relied on outdated FERC guidance documents which contain 

language contrary to its recent administrative decisions.92 For example, Midwest Power Systems 

held that rates in excess of avoided costs could not be justified by state authority alone.93 In fact, 

FERC noted that it “could not ascertain any legal basis under which states have independent 

authority to prescribe rates for sales by QFs at wholesale that exceed the avoided cost cap 

contained in PURPA.”94  However, New York state treatise materials still cite Consolidated 

Edison as controlling case law.  In fact, the most recent edition of New York Jurisprudence 

references the Court of Appeals Consolidated Edison decision.95    

Recent case law dealing with New York utilities and long-term power purchase contracts 

invoking PURPA also provides little help.  The District Court’s decision in Niagara Mohawk 

Power Corp. v. FERC,  162 F.Supp.2d 107 (N.D. N.Y. 2001) focuses mainly on the procedural 

errors made by the utilities who brought the case.96  However, the Court notes that FERC’s 

rulings cannot be applied retroactively to invalidate power purchase contracts.97  This seems to 

suggest that FERC rulings, including those addressing avoided costs, apply to very fact specific 

                                                             
91 Ferrey, supra note 5, at § 7.7. 
 
92 See Consolidated Edison, supra note 65 at 437, footnote 8. In the preamble to FERC's regulations cited in Consolidated Edison 
(45 Fed Reg 12221-12222, § 292.304 (1980)), FERC noted “[w]hile the rules prescribed under section 210 of PURPA are subject 
to the statutory parameters, the States are free, under their own authority, to enact laws or regulations providing for rates which 
would result in even greater encouragement of these technologies.” Id. 
 
93 Midwest Power Systems, supra note 6, at 61247. 
 
94 Id. 
 
95 53A N.Y.JUR. 2D ENERGY §140 (2009). states that “[t]he federal Public Utility Regulatory Policies Act does not preempt New 
York State from requiring electric utilities to buy energy from those alternative energy producers which qualify under both 
federal and state law, at a rate in excess of the maximum rate under federal law; however the state is preempted by provisions of 
the Federal Power Act from requiring utilities to offer purchase power from purely state qualifying alternate energy facilities.” 
 
96 Niagara Mohawk Power Corp. v. FERC, 162 F.Supp.2d 107 (N.D. N.Y. 2001). 
 
97 Id. at 132. 
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determinations, making it difficult to apply the specifics of any particular FERC holding to a new 

situation.  Until additional FERC administrative decisions and relevant case law become 

available, it may be impossible to determine how New York State’s proposed feed-in-tariff 

legislation will fare under PURPA. 

While the applicability of the FERC decisions with respect to avoided costs and rate 

design is still unclear under current law, a few points are clear.  First, it appears as though tariff 

rates should be set not to exceed the avoided cost of traditional energy sources.98  Setting rates at 

this level may be difficult given that renewable energy resources are typically more expensive 

than traditional energy sources.  Additionally, the rates set by potential legislation should not 

include adders or subtractors for specific environmental attributes that are not based on actual 

costs to utilities.99 This could hamper the development of renewable energy sources because 

factoring environmental costs into rate design would tend to lower the cost of renewable energy 

sources, making them more cost competitive with traditional energy resources.  

The Southern California Edison decision suggests that the environmental costs of all fuel 

sources can be factored into “an all source determination of avoided cost.”  However, New York 

does not currently factor the environmental costs of all fuel sources into a comprehensive 

avoided cost determination.  Some states, such as California are attempting to factor 

environmental costs into their avoided cost determinations.100  FERC administrative decisions 

suggest that environmental costs, if factored into avoided cost determinations, must reflect actual 

costs incurred by utilities.  Which costs would reflect the actual costs incurred by utilities?  

Would utility costs include state policies promoting renewable energy, such as taxes, charges, 

                                                             
98 Ferrey, supra note 5, at § 7.7 
 
99 Southern Cal. Edison Co., supra note 6, at 62080. 
 
100 See Infra Section V. 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RPS goals or subsidies?  While it may be difficult to create tariff rates that fall cleanly within the 

confines of PURPA’s avoided cost framework, avoided costs should be considered by state 

legislators during the development of FIT legislation. 

C. NREL January 2010 FIT Analysis 

The National Renewable Energy Laboratory’s (NREL)  January 2010 report, Renewable 

Energy Prices in State-Level Feed-in Tariffs: Federal Law Constraints and Possible Solutions, 

attempts to shed light on the ambiguities posed by federal energy laws.  The authors note that 

PURPA provides legal authority for state FIT programs and reason that states can meet PURPA 

requirements by setting rates at avoided cost prices.101  The report also reasons “[f]or states 

relying on the PURPA mandate, certain feed-in tariffs are possible without any action by FERC 

or Congress.”102   NREL argues that states could side-step avoided cost requirements by 

providing supplemental payments (i.e. cash grants or production-based incentives) or by setting 

prices above avoided costs but offering utilities tax credits to provide compensation for 

additional costs.103   

The report’s PURPA findings reinforce the validity of FERC’s recent administrative 

decisions.104  The report suggests that states can create FITs, but tariff rates must be set at or 

below a utility’s avoided cost.105  Additionally, the report notes that states can supplement 

                                                             
101 Id. 
 
102 SCOTT HEMPLING AND CAROLYN ELEFANT, NATIONAL RENEWABLE ENERGY LABORATORY TECHNICAL REPORT, RENEWABLE 
ENERGY PRICES IN STATE-LEVEL FEED IN TARIFFS: FEDERAL LAW CONSTRAINTS AND POSSIBLE SOLUTIONS  VI (January 2010) 
[hereinafter HEMPLING, FIT]. 
 
103 Id. 
 
104  Supra note 6. See Midwest Power Systems, Inc., 78 FERC 61,067, 61248 (Jan. 29, 1997); Connecticut Light & Power Co., 
70 FERC 61,012 , 66030 (January 11, 1995); Southern Cal. Edison Co., 71 FERC 61,269, 62080 (1995).   
 
105 HEMPLING  FIT, supra note 102, at 5.  
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renewable energy generators and utilities with cash grants, production-based incentives, or tax 

credits.106    

The report also reasons that states can promote renewable energy development by 

requiring utilities to purchase Renewable Energy Credits (RECs) created “in conjunction with 

state REC policies.”107 In fact, the report suggests that states “may be able to order a utility to 

buy such RECs at a price established as the difference between the target compensation for the 

seller and the utility’s avoided cost under PURPA.”108  NREL’s report also suggests how REC 

prices might be established.109  The report explains that “[t]he state may be able to order the 

utility to buy such RECs at a price established as the difference between the target compensation 

for the seller and the utility’s avoided cost under PURPA.”110  The report notes that REC prices 

may vary based on geographic differences, technology types, market dynamics or competitive 

procurements.111 However, the report does not emphasize that the price of RECs must be based 

on real costs incurred by utilities and cannot be set arbitrarily by legislators to provide a profit 

margin to renewable energy generators. 

Furthermore, the report suggests that states can require utilities to pay tariff rates above 

avoided costs and compensate utilities for any additional costs through tax credit programs.112  

Unfortunately, NREL’s report does not clearly emphasize that even with such incentives, tariff 

                                                             
106  Id. at 14-18. 
 
107 Id. at 15. 
 
108 Id. 
 
109 Id. 
 
110 Id. The report further notes that “[t]his state-set REC price may vary with the technology (and perhaps project size) because 
different projects will have different costs.” 
 
111 Id. at 16. 
 
112 Id. at 16-17. 
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rates cannot be set above avoided costs.113  Any environmental attributes factored into the cost of 

energy must be based on actual costs, pursuant to PURPA.114  Furthermore, states themselves 

will have to review their energy laws and policies to determine the mix of incentives available to 

promote renewable energy development.  Ultimately, it appears as though FERC will have to 

provide greater clarification on the use of renewable energy incentives to supplement state FIT 

programs. 

The report also notes that some utilities do not have buy power from qualifying 

renewable energy generators (QFs) with a capacity greater than 20MW under the 2005 Energy 

Policy Act’s amendments to PURPA.115   Energy Policy Act § 1253,“Cogeneration and small 

power production purchase and sale requirements,” states that utilities will not be required to 

enter into new power purchase contracts or obligations with QFs that have “nondiscriminatory 

access” to independently administered wholesale auction markets, “transmission and 

interconnection services” provided by a regional transmission entity “that affords 

nondiscriminatory treatment to all customers,” or “competitive wholesale markets…that provide 

a meaningful opportunity to sell capacity… to buyers other than the utility to which the 

qualifying facility is interconnected.”116   

This amendment was created to put limitations on PURPA power purchase contracts 

between utilities and QFs, but will have ramifications for state FIT legislation as well.  The 

language of this amendment appears to make it more difficult for states to require utilities to 

                                                             
113 Southern California Edison, supra note 6. 
 
114 Id. 
 
115 HEMPLING  FIT, supra note 102, at 5. Furthermore, NREL’s report states “FERC has issued regulations governing the ability of 
utilities to request this PURPA exemption and has clarified that the utility is still obligated to purchase from QFs with a capacity 
of 20 MW or less. FERC has granted this exemption to most requesting utilities.” 
 
116 Energy Policy Act of 2005, Pub. L. No. 109-58 § 1253, 119 Stat. 594 (2005), http://www.epa.gov/oust/fedlaws/publ_109-
058.pdf. 
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enter into power purchase contracts with renewable energy producers if a sufficient means of 

market entry can be demonstrated.  It is possible that the Energy Policy Act’s 2005 amendments 

could affect Consolidated Edison’s FPA preemption analysis, but a discussion of any potential 

ramifications is beyond the scope of this paper.117  Additional federal legislation or FERC 

administrative decisions will probably be necessary to clarify how, if at all, these amendments 

apply to state FIT programs. 

Alternatively, the report suggests that the Federal Power Act (FPA) provides an alternate 

route for states to pursue.118  However, “a state-level tariff cannot lawfully command the utility to 

purchase at the state-set price.”119  Under § 205 and § 206 of the FPA, seller contract prices must 

be shown to be “just and reasonable” and not “unduly discriminatory.”120  In order to obtain 

approval from FERC, wholesale sellers must use a cost-based rate or a market-based rate.121 

Under a cost-based rate, sellers must obtain approval on a contract-by-contract basis, and “FERC 

must determine that the contract price recovers no more than prudent costs plus a reasonable 

return on equity.”122  Under a market-based rate, a seller must provide FERC with a technical 

report demonstrating that it does not have any “ability to set and sustain prices about competitive 

(i.e., “just and reasonable”) levels.”123 Furthermore, under this procedure, a seller must provide 

FERC with market studies every three years and file additional reports.124  FITs will not work 

                                                             
117 Consolidated Edison, supra note 65, at 430. Infra at 33-34. 
 
118 HEMPLING, FIT supra note 102, at vii. 
 
119 Id. 
 
120 Id. 
 
121 Id. 
 
122 Id. 
 
123 Id. 
 
124 Id. 
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under this scheme because “the tariff cannot produce a lawful transaction by itself; there must be 

FERC approval of the contract resulting from the tariff.”125 

However, the report suggests that FERC could clarify or modify its existing precedents 

which would open the door for FITs targeting QFs with a capacity of 20 MW or less.126  “This 

precedent states that if the seller is a QF, it is bound by PURPA’s avoided cost cap even if the 

buyer’s obligation to buy arises from state law rather than PURPA.”127  The report also suggests 

that FERC could provide guidance for sellers in the form of “safe harbors, rebuttable 

presumptions, or other guidance concerning state set-offer prices.”128 Under this approach, FERC 

could “identify criteria or standards concerning the pricing for various technologies, project 

sizes, or geographic markets.”129  Because FERC has no experience with this approach, NREL 

suggests that FERC would have to issue policy statements and/or interested entities would have 

to file petitions for rulemaking or requests for declaratory orders.130 

NREL’s report implies that states that rely on state law to create FIT programs are not 

pre-empted by PURPA but are instead subject to FPA.131  In fact, the report notes that that 

“[s]tates that rely on state law (and are subject to the FPA) require FERC clarification of certain 

precedents before a clear, non-preempted path for feed-in tariff policies is available.”132  New 

York courts have discussed the applicability of the FPA to state power purchase requirements. In 
                                                                                                                                                                                                    
 
125 Id. 
 
126 Id. at viii. 
 
127 Id. 
 
128 Id. 
 
129 Id. 
 
130 Id. 
 
131 Id. at 46.  
 
132 Id.  
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Consolidated Edison, the Court of Appeals reasoned that the “[S]tate is preempted by provisions 

of the Federal Power Act (FPA) from requiring electric utilities to offer to purchase power from 

purely State qualifying alternate energy facilities.”133  The Court of Appeals held that the FPA 

preempted New York state from requiring utilities to purchase wholesale power from facilities 

that qualify exclusively under state law. 134 In fact, the Court of Appeals stated “[t]here is no 

dispute that if transactions between the petitioner and purely State qualifying facilities for the 

purchase of electricity are sales at wholesale in interstate commerce, the FPA preempts any State 

regulation in the area.”135   Therefore, unless further FERC administrative decisions or case law 

becomes available on this point, it appears as though this alternate path is not available in New 

York. 

Additionally, the report fails to discuss any limitations on state retail energy transactions.   

In fact, Commerce Clause conflicts could arise from the design of state renewable energy 

programs.136  State FIT programs could violate the Commerce Clause if state programs provided 

development incentives (i.e., tax credits) specifically to in-state energy suppliers.  Potential 

Commerce Clause conflicts should be evaluated by policymakers formulating state FIT 

legislation. 

 

                                                             
133 Consolidated Edison, supra note 65, at 430. 
 
134 Id. at 438-39. 
 
135 Id. at 439.  
 
136 See generally Nathan E. Endrud, Note: State Renewable Portfolio Standards: Their Continued Validity and Relevance in Light 
of the Dormant Commerce Clause, the Supremacy Clause, and Possible Federal Legislation, 45 HARV. J. ON LEGIS. 259, 265 
(2008). See Also U.S. CONST. ART. I, § 8, cl. 3. The Supreme Court has evaluated issues implicating the Commerce Clause using 
two distinct analyses. The first strikes down statutes “without further inquiry” when state statues directly discriminate against 
interstate commerce or promote in-state economic interests over out of state interests. Under the second analysis, the Pike Test, 
“a state statue that regulates even-handedly to effectuate a legitimate local public interest and that has only incidental effects on 
interstate commerce will be upheld unless the burden imposed on such commerce is clearly excessive in relation to purative local 
benefits.” No clear line separates these tests. 
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D. Potential Legislative Remedies 

Fortunately, federal lawmakers have considered legislation which may resolve some 

existing conflicts with federal law.  For example, H.R. 2454, the American Clean Energy and 

Security Act, passed by the House of Representatives this summer, proposes an amendment to 

PURPA §210.  § 102, “Clarifying State Authority to Adopt Renewable Energy Incentives,” 

states: 

Notwithstanding any other provision of this Act or the Federal Power Act, a State 

legislature or regulatory authority may set the rates for a sale of electric energy by a 

facility generating electric energy from renewable energy sources pursuant to a State-

approved production incentive program under which the facility voluntarily sells electric 

energy. For purposes of this subsection, ‘State-approved production incentive program’ 

means a requirement imposed pursuant to State law, or by a State regulatory authority 

acting within its authority under State law, that an electric utility purchase renewable 

energy (as defined in section 609 of this Act) at a specified rate.’137 

This legislation appears to authorize states FIT programs (rates for renewable energy purchase 

agreements). However, the language used in this bill does not specifically address avoided costs, 

and it is possible that utilities may argue that the language as presented may not completely 

address the issues posed by avoided costs.  In fact, NREL noted that additional clarification may 

be needed to specifically address avoided cost concerns and utility obligations, especially 

“whether the purchase mandate accompanying those prices would be a PURPA mandate or a 

                                                             
137 H.R. 2454, § 102, Clarifying State Authority to Adopt Renewable Energy Incentives, available at 
http://www.opencongress.org/bill/111-h2454/text; See also Pew Summary of H.R. 2454: American Clean Energy and Security 
Act of 2009, http://www.pewclimate.org/docUploads/Waxman-Markey%20summary_FINAL_7.31.pdf 
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state law mandate.”138  Furthermore, NREL noted that it “[i] is not clear from the language 

whether the sellers would have to place their contracts--with the state set rates--on file at FERC, 

as is required today of wholesale sales by entities that have not received market-based rate 

authority [under the Federal Power Act].”139  Moreover, the language of any federal legislation 

authorizing state FIT programs should be clearly written so as to not preempt state authority. 

Federal legislation could also clarify the FPA’s authority to pre-empt states from creating 

power purchase programs targeting purely state-qualifying renewable energy producers.  Such 

legislation could invalidate Consolidated Edison’s decision finding FPA pre-emption and 

stipulate circumstances under which states could create power purchase programs outside the 

scope of federal law.140  Hopefully, future versions of this bill will elaborate further on states’ 

authority to develop individual FIT programs. 

Additional policy models could help to clear up confusion regarding FITs and policy 

interactions with PURPA and the FPA.  NREL suggests four policy proposals.141  The first 

option provides the most direct method for dealing with the problems posed by PURPA and 

avoided costs. This option requires “[m]aintain[ing] “the present PURPA features of the utilities 

obligation to buy under PURPA and the state’s obligation to set the PURPA prices but lift[ing] 

the avoided cost cap for specified renewable technologies and sizes.”142 Lifting the avoided cost 

cap for renewable technologies would provide states with the authority to develop FIT tariff rates 

based on the cost or value of generation and a reasonable profit in excess of avoided costs.  

                                                             
138 HEMPLING, FIT supra note 102, at 42. 
 
139 Id. 
 
140 Consolidated Edison, supra note 65, at 430. 
 
141  HEMPLING, FIT supra note 102, at 43. 
 
142 Id. 
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Legislation based on this model could also specify how states should set rates for different 

technologies and provide guidance for the development of state tariff rates.  

The authors of the NREL report also provide three additional proposals, but it is not clear 

that these ideas would resolve the problems presented by PURPA and avoided costs.143  

The lack of clear court and administrative authority regarding electricity rates and 

avoided costs shows that individual states should proceed with caution while developing FIT 

rates.  The Wind Action Group should discuss these issues with the drafters of the New York 

Renewable Energy Sources Act and other state legislators interested in developing FIT 

legislation.  In its current form, the New York Renewable Energy Resources Act is written as if 

PURPA does not exist.  The Wind Action Group should encourage state legislators to work with 

the Public Service Commission to develop FIT tariff rates which will promote renewable 

electricity development within the confines of avoided cost determinations.  Specifically, the 

Wind Action Group should emphasize that it is not clear whether tariff rates can be inflated to 

promote the development of certain renewable energy technologies.  Additionally, the Wind 

Action Group can educate state legislators about these issues by reviewing the strategies used by 

other states to develop tariff rates. 

 

 

                                                             
143 Id.  For example, the authors suggest: 
 

1. Maintain renewable sellers’ obligation to comply with all FPA contract-submission requirements (for non-QFs, 
operating outside of PURPA) but also provide that rates established by states pursuant to state-level feed-in  

tariffs (or production incentives) are deemed to satisfy the just and reasonable requirement;  
 

2. Exempt sellers (non-QFs, operating outside of PURPA) from the FPA entirely (meaning no filing requirements, 
no rate approval requirements) for sales made pursuant to state-established, feed-in tariff programs; and 
 

3. Authorize (or direct) FERC to act in the three manners described above, under  
defined circumstances. 
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V.       State FIT Legislation, Proposed National FIT Legislation, and Implications for NY 

A. State FIT Legislation  

New York is one of several states considering FIT legislation. California, Oregon,  

Washington, Vermont, and Wisconsin are among the states that have already implemented FIT 

programs or are currently considering FIT legislation.144  Each of these states has taken a 

different approach to the questions surrounding avoided costs.145  The experience of these states 

can help to inform the development of New York’s proposed legislation. Moreover, these state 

programs also suggest how different states are trying to meet PURPA requirements more 

directly: by handling the uncertainties posed by avoided cost determinations. 

Today, many FIT policies in the United States are tied to avoided costs or fixed price 

incentives.146  Very few are tied to the cost of renewable energy generation.147  States have used 

different formulas for setting FIT rates.  Formulas include seller’s cost, buyer’s avoided cost, 

auction, bi-lateral negotiation, and market price referent (MPR).148  California’s FIT program 

demonstrates how states have handled avoided costs and tariff rate development. 

California’s current FIT sets rates equal to the Market Price Referent (MPR) “for 

purchases of electricity up to 1.5 megawatts (MW) per customer, limited to 498.5 MW 

statewide.”149  The MPR can be conceptualized as “the anticipated average annual cost of 

                                                             
144 See generally DSIRE website, http://www.dsireusa.org/ and Wind-Works website, http://www.wind-works.org/index.html. 
 
145 Id; See also COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 15. 
 
146 COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 7 and 15. 
 
147 Id. 
 
148 System- Side Renewable Generated Pricing Proposal, Attachment B, Price Structure, California Public Utilities 
Commission,(2009), available at http://docs.cpuc.ca.gov/efile/RULINGS/106276.pdf  [hereinafter System- Side Renewable 
Generated Pricing Proposal, Attachment B]. 
 
149 Id.; COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 11; California implemented PURPA during 
the mid-1980s and 1990s through its Standard Offer Contract (SOC) No. 4, which developed close to 1,200 MW of wind power. 
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generation from [a] power plant that would otherwise be supplying the load in [a particular] area 

(CPUC 2008a), making it a slightly more nuanced form of the avoided cost payments…”150  The 

MPR is also used as a benchmark for determining the reasonableness of RPS contract prices.151   

Confusion regarding appropriate methods for setting tariff rates has permeated the FIT 

debate in California.152  The California Attorney General’s office has suggested that “FERC’s 

longstanding regulations governing avoided-cost rate setting are sufficiently flexible to 

accommodate the realties of the RPS Era, and provide the Commission with discretion to set the 

FIT on this basis.”153  The Attorney General’s office has argued that that FERC has given 

significant deference to the states to set rates.154  In fact, the Attorney General’s office has stated 

that “the Commission may indirectly consider the cost of alternative renewable energy in 

determining ‘avoided cost’ rates for purchases from QFs.”155  Moreover, the Attorney General’s 

office has also suggested that REC trading programs can be used to implement FIT goals.156  The 

problem, of course, is that it is still unclear how the structure of a modern FIT will mitigate 

potential conflicts with avoided cost determinations.   

                                                             
150 COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 11.   
 
151 Market Price Referent (MPR) (2009), http://www.cpuc.ca.gov/PUC/energy/Renewables/mpr). For example, the public utilities 
commission generally accepts prices at or below the MPR, but RPS contract prices above the MPR require additional 
justification. 

152 See generally Rulemaking 08-08-009, Reply Briefs from various parties on Administrative Law Judge’s Ruling Regarding 
Briefs on Jurisdiction in the Setting of Prices For a Feed-in-Tariff, available at http://www.cpuc.ca.gov/. 
 
153  Cal. AG’s brief, supra note 40, at 5. 

154 Id. 
 
155 Id. at 4. 18 C.F.R. § 292.304(c)(3(ii) states that avoided cost rates “may differentiate among qualifying facilities using various 
technologies on the basis of supply characteristics of different technologies.” 
 
156 Cal. AG’s brief, supra note 40, at 3,7. “Accordingly, federal law does not preempt the Commission from implementing a REC 
market as a component of a feed-in tariff for distributed generation in order to meet AB 32 and other renewable energy and 
climate change goals.”  Id. at 7-8. 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 Conversely, California utilities have argued that the California Public Utilities 

Commission (CPUC) does not have the authority to use REC trading programs to meet state FIT 

goals.  In fact, Southern California Edison stated“[t]o the extent the CPUC’s authority to set a 

price for power under the FIT flows solely from PURPA, the CPUC cannot create Renewable 

Energy Credits (“RECs”) associated with the generation sold to utilities pursuant to PURPA. 157  

Additionally, utilities have also argued that differentiating among renewable energy resources or 

including environmental attributes in tariff rates is impermissible under PURPA.158   

Despite potential conflicts, California continues to experiment with FITs.  The Public 

Utilities Commission is working to expand its existing FIT program.159  California’s current FIT 

program emerged from Public Utilities Code § 399.20, which “directs investor-owned utilities 

(IOUs) to offer a standard contract at the market price referent (MPR) to all renewable 

technologies up to 1.5 megawatts (MW).”160  The Commission is working with stakeholders to 

expand the FIT program to include a system-side renewable distributed generation program.161 

System-side renewable distributed generation includes small projects between 1-20 MW that 

                                                             
157 Reply Brief of Southern California Edison on the Administrative Law Judge’s Ruling Regarding Briefs on Jurisdiction in the 
Setting of Prices for a Feed-in-Tariff, California Public Utilities Commission, Rulemaking 08-08-009 (July 10, 2009) at 
6.[hereinafter Southern Cal. Edison brief]; See Public Utilities Code Section 399.16(a)(6) “No renewable energy credits shall be 
created for electricity generated under any electricity purchase contract executed  after January 1, 2005, pursuant to the federal 
Public Utility Regulatory Policies Act of 1978 (16 U.S.C. Sec. 2601 et seq.).  
 
§ 399.16(a)(6) was enacted because the ownership of RECs created concerns “about unfairness and the possible unjust 
enrichment of either QFs or utilities, if one party were unexpectedly granted ownership of valuable RECs under existing PURPA 
contracts.” Under this section, utilities will receive RPS credit, but neither utilities nor QFs may be unjustly enriched by the sale 
of RECs for value.  BRUCE ELDER, ENERGY POLICY INITIATIVES CENTER (EPIC), RENEWABLE ENERGY CREDITS IN CALIFORNIA: 
STATUS AFTER PASSAGE OF SENATE BILL 107 IN 2006  14 (June 2007), available at 
http://www.sandiego.edu/epic/publications/documents/070625_RECs_SB107_FINAL_000.pdf. 
 
158 Id. at 10 and 11. 
 
159 System-Side Renewable Distributed Generation Pricing Proposal, California Public Utilities Commission, Aug. 26, 2009, 
available at http://docs.cpuc.ca.gov/efile/RULINGS/106275.pdf. 
 
160 Id. 
 
161 Id. 
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export all of their electricity to utilities and connect to the distribution grid.162  Energy sources 

utilizing distributed generation include self-generation solar PV, which historically has been “the 

majority of renewable development on the distribution grid.”163  Public Utilities Commission 

staff have recommended a market-based pricing mechanism for this FIT program which will 

feature a competitive bidding process to encourage renewable energy project development.164   

Additionally, on October 12, 2009, Governor Schwarzenegger signed into law SB 32, the 

CalSIA FIT bill, which revises Public Utilities Code § 399.20.165  SB 32 “will primarily benefit 

commercial solar PV projects.”166  This law raises the FIT project size cap from1.5MW to 3MW 

and also increases the program cap from 500 MW to 750 MW.167  Under SB 32, payments will 

be based upon the market price referent and “all current and anticipated environmental 

compliance costs,” including green house gas mitigation and air pollution offsets “associated 

with the operation of new generating facilities in the local air pollution control or air quality 

management district where the electric generation facility is located.”168   Payment periods under 

SB 32 will last 10, 15, or 20 years.169  “SB 32 will be effective on January 1, 2010 and must be 

                                                             
162 Id. 
 
163 Id. 
 
164 System- Side Renewable Generated Pricing Proposal, Attachment B, supra note 132. 
 
165 Cassandra Sweet, California’s Solar-PowerFeed-in-Tariff Becomes Law, MARKET-WATCH (Oct. 12, 1009), 
http://www.marketwatch.com/story/ californias-solar-power-feed-in-tariff-becomes-law-2009-10-12. 
 
166 Paul Gipe, SB 32 CalSIA FIT Bill Becomes Law--Could Bring Incremental Improvement, WIND-WORKS (Oct. 12, 2009), 
http://www.wind-works.org/FeedLaws/USA/SB32CalSIAFITBillPasses.html [hereinafter Gipe, SB 32]. 
 
167 Id. 
 
168 SB 32 Summary (2009), at §3d(1), http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_0001-
0050/sb_32_bill_20091011_chaptered.pdf. http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_0001-
0050/sb_32_bill_20091011_chaptered.pdf 

169 Gipe, SB 32, supra note 166. 
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implemented through a CPUC proceeding before projects can utilize the new tariff.”170  Another 

piece of proposed FIT legislation, AB 1106, is based on a European FIT model and applies to 

projects up to 5MW.  This legislation has been held over to the next legislative session.171  While 

California’s debate over FITs and appropriate methods to set tariff rates has been extremely 

publicized, other states have also explored avoided costs and different methods for determining 

FIT tariff rates.  

The rate design of Oregon’s recently enacted pilot FIT legislation for solar photovoltaic 

systems (HB 3039) has yet to be determined.172  The tariff rate and rules for the pilot program 

will be established by the Oregon Public Utilities Commission in April 2010.173  The total 

capacity of Oregon’s program is capped at 25 MW while individual projects are capped at 500 

KW.174   Contracts under this program will last for 15 years.175  “A retail electricity consumer 

participating in a pilot program may receive payments based on the actual electricity generated 

from solar photovoltaic energy system output for 15 years from the consumer’s date of 

enrollment in the program, at rates or through a rate formula in a rate schedule established at the 

time of enrollment.”176  After the initial contract has expired, systems may continue to be paid 

                                                             
170 Summary of Feed-in-Tariffs (2009), http://www.cpuc.ca.gov/PUC /energy/Renewables/feedintariffssum.htm. 
 
171 Gipe, SB 32, supra note 166. 
 
172 H.B. 3039 (2009), http://www.leg.state.or.us/09reg /measpdf /hb3000.dir/hb3039.en.pdf. 
 
173 Oregon Pilot Solar Feed-in-Tariff (2009), http://www.dsireusa.org /incentives/incentive.cfm ?Incentive_Code= 
OR134F&re=1&ee=1;). 
 
174 Id. 
 
175  Paul Gipe, Oregon Passes Weak Solar PV Tariff, WIND-WORKS (July 9, 2009), http://www.wind-works.org/FeedLaws/USA/ 
OregonPassesWeakSolarPVTariff.html. 
 
176 House Bill 3039, Section 2, paragraph 4, http://www.leg.state.or.us/09reg /measpdf /hb3000.dir/hb3039.en.pdf. This appears 
to be a distributed generation program, but nothing in the legislation specifically labels it as such. 
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based on the “resource value.”177  “The resource value is determined by the avoided cost of 

energy, the avoided cost of transmission and distribution and the value of RECs.”178   

Washington State is considering legislative proposals for the development of an 

expansive FIT program.179  Washington currently has a limited Solar FIT law, which targets 

solar PV, solar thermal, wind and anaerobic digester systems.180   A proposed FIT (HB 1086) 

requires utilities to purchase electricity from distributed generators.181  This legislation 

encompasses solar electric and solar thermal, off-shore and on-shore wind, wave, tidal, biomass, 

biogas, geothermal, and hydropower sources.182  In its definition of FIT, Washington State’s 

House Bill Analysis suggests that tariff rates will be differentiated based on technology and that 

tariff rates themselves may based on “estimates of either the cost or the value of renewable 

generation.”183 The Department of Community, Trade, and Economic Development will work 

with the Utilities and Transportation Commission (UTC) to develop a recommended power 

purchase agreement rate structure.184  This bill is still pending, and has been referred to General 

Government Appropriations Committee.185  

                                                             
177 Oregon Pilot Solar Feed-in-Tariff (2009), http://www.dsireusa.org /incentives/incentive.cfm? Incentive_Code= 
OR134F&re=1&ee=1;).   According to Paul Gipe, Oregon’s program is different from many other recently state FIT programs 
because its tariff rate is not based on the cost of generation. However, it does not appear as though the legislation specifies a 
specific rate design. Avoided costs come into play after contracts have expired, through payments based on the “resource value.” 
 
178 Oregon Solar Pilot Feed-in-Tariff (2009), http://www.leg.state.or.us/09reg/measpdf/hb3000.dir/hb3039.en.pdf 
 
179 Paul Gipe, Washington State Introduces Feed Bill Law, WIND-WORKS  (January 29, 2009), http://www.wind-
works.org/FeedLaws/USA/WashingtonStateIntroducesFeedLawBill.html. 
 
180 COUTURE AND CORY, STATE CLEAN ENERGY POLICIES ANALYSIS, supra note 1, at 13. 
 
181 HB 1086 Bill Analysis (2009), http://apps.leg.wa.gov/documents/billdocs/2009-
10/Pdf/Bill%20Reports/House/1086%20HBA%20TEC%2009.pdf. 
 
182 HB 1086 (2009), http://apps.leg.wa.gov/billdocs/2009-10/Pdf/Bill%20Reports/House /1086%20HBR %20TEC%2009.pdf.   
 
183 Id. 
 
184 HB 1086, Substitute Bill, §2, ¶ 6 (2009), http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bills/House%2 0Bills/1086-
S.pdf.  
 
185 HB 1086 Status (2009), http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1086&year=2009. 
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Tariff rates in Vermont’s new FIT program (Vermont Energy Act of 2009 or H.446) are 

based upon the cost of generation and include a modest profit.186  Eligible resources include 

methane derived from landfills or agricultural operations, wind, solar, hydropower, and 

biomass.187  Total capacity for this FIT program is capped at 50 MW and qualifying facilities are 

required to have a capacity of 2.2 MW or less.188  Criteria used to set tariff rates include: setting 

generic costs for different renewable energy sources, subtracting assumptions “reflecting 

reasonably available tax credits and other incentives (e.g., grants),” adding a rate of return “for 

the plant owner on its capital investment equal to the highest rate of return paid to a Vermont 

utility,” and making an “adjustment up or down if needed to provide a sufficient incentive for 

rapid development of renewable energy.”189  Prices specified in the legislation were reviewed by 

the Vermont Public Service Board and were approved, with the exception of farm methane 

resources, which were given an increased interim price.190  

Wisconsin is also considering FIT proposals. Wisconsin state representatives introduced 

AB 649, on January 6th 2010. 191 The bill revises Wisconsin’s energy and utilities laws and 

creates “a system of feed-in tariffs for renewable energy.”192  The bill requires utilities with 

                                                                                                                                                                                                    
 
186 Summary of H.446 (2009), http://www.leg.state.vt.us/docs/2010/Acts/ACT045sum.htm pg 6 and 
7http://www.leg.state.vt.us/docs/2010/Acts/ACT045.pdf 
187 Id. at  5. 
 
188 H. 446 (2009), http://www.leg.state.vt.us/database/statu s/summary.cfm? Bill=H.0446 &Session=2010. 
 
189 Id.  
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annual sales of 2.5MWh to participate in the FIT program.193 Technologies covered by the FIT 

include wind, solar PV, and biogas.194  Rates under AB 649 are to be determined by evaluating: 

a. The cost of producing renewable energy at the type of renewable facility; 

 b. A reasonable rate of return on investment for the type of renewable facility; and 

c. State and federal financial incentives, including production tax credits, that 

are available to owners or operators of the type of renewable facility.195   

Moreover, electric utilities may condition standard purchase terms “based on changes in 

operating costs for a type of renewable facility,” “[d]ifferent prices for renewable energy 

generated at renewable facilities of the same type that have different generating capacities,” and 

other terms deemed necessary by the public service commission.196 AB 649 has been referred to 

the Special Committee on Clean Energy Jobs.197 

 
A review of the FITs enacted or pending in California, Oregon, Washington, Vermont, 

and Wisconsin demonstrates that states appear to be basing tariff rates on avoided costs or the 

cost of renewable energy generation.198 Of these states, California and Oregon appear to be 

considering avoided cost models.  Conversely, Washington, Vermont, and Wisconsin seem to 

seem to be basing their tariff rates on the value or cost of renewable energy generation.   

However, it is still unclear how using an alternative basis for determining rates (i.e. cost of 

                                                             
193 Id. 
 
194 2009 Assembly Bill 649 § 208 (196.379, Renewable Tariffs, http://www.legis.state.wi.us/2009/data/AB-649.pdf pg 15. 
195 Id. at § 208 3c1 a-c. 
 
196Id. at § 208  3d1-3. 
 
197 Paul Gipe, Wisconsin at 191. 
 
198 H.B. 3039 (2009) http://www.leg.state.or.us/09reg /measpdf /hb3000.dir/hb3039.en.pdf ; HB 1086 (2009), Substitute Bill, 
http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bills/House%20Bills/1086-S.pdf. §2, ¶ 6; H. 446 (2009), 
http://www.leg.state.vt.us/database/status/ summary.cfm? Bill=H.0446 &Session=2010; COUTURE AND CORY, STATE CLEAN 

ENERGY POLICIES ANALYSIS, supra note 1, at 11 (Explanation of MPR--California).  
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renewable energy generation) sidesteps avoided cost implications.  For example, is it still 

possible that the cost or value of renewable energy generation plus a modest profit exceeds the 

avoided cost of traditional energy sources?  Ultimately, serious questions remain regarding the 

ability of states to set tariff rates for renewable energy resources without implicating the specter 

of avoided costs.   

New York State’s proposed FIT legislation seems to fall into the latter category, as it sets 

specific rates for certain renewable energy projects/sources at levels “needed to ensure adequate 

renewable energy development plus a reasonable profit.”199  The legislation defines this phrase 

as “a rate of profit that is just and reasonable, but not less than 10% per year.”200  This may 

sound like a reasonable approach to setting renewable energy electricity rates, but the terms used 

in this legislation do not explain in great detail how individual rates will be calculated.  For 

example, what is adequate renewable energy development?  Does this refer to some sort of 

general threshold for development?  Will this be determined for renewable energy resources in 

their entirety or will different development thresholds be determined for different resources?  

What exactly is a reasonably profit?  The rates set by this legislation do not appear to consider 

PURPA because these rates do not take avoided costs into consideration.  It is also unclear how 

the state’s proposed FIT legislation will interact with existing state energy programs, especially 

the RPS program.  Furthermore, project size and total program capacity are not clearly spelled 

out by the New York legislation.  What effect would renewable energy generator size and 

program capacity have on New York’s proposed legislation? While these questions may be 
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impossible to answer with any degree of certainty, potential responses to these questions need to 

be considered and used to develop an effective FIT for New York State. 

Interestingly, states such as Oregon and Vermont appear to be leaving rate determinations 

up their state public service commissions.201 Allowing state public service commissions to 

develop rates may be the best policy for states to follow in lieu of further guidance from the 

federal government.  However, legislative mandates may still violate PURPA if tariff rates are 

set in excess of avoided costs. 

While different methods for designing tariff rates exist, models that do not take avoided 

costs into consideration will conflict with PURPA § 210, resulting in utility challenges. It will be 

harder for utilities to challenge the rates set by state public service commissions if they are based 

upon an avoided cost model. With respect to its own legislation, New York should base the 

design of its tariff rates on an avoided cost model and require the Public Service Commission to 

develop specific rates. 

New York’s proposed FIT legislation still has a long way to go.  The Wind Action Group 

should encourage legislators to compare proposed state legislation with programs in place in 

other states.  In fact, the Wind Action Group should reach out to the creators of existing state FIT 

programs and the National Renewable Energy Laboratory (NREL) to learn more about the 

different methodologies used by states to develop tariff rates. The Wind Action Group could help 

state legislators to evaluate the specific details of these programs, including the scope of different 

FIT programs (including the types of technologies covered and the size of individual projects) 

                                                             
201 Oregon Pilot Solar Feed-in-Tariff (2009), http://www.dsireusa.org /incentives /incentive.cfm?Incentive_Code= 
OR134F&re=1&ee=1; Vermont Public Service Board, 2009, http://psb.vermont.gov/sites/psb/files/docket/ 
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and the different methods states have used to set tariff rates mindful of avoided cost 

determinations.   

B. Proposed Federal FIT legislation: Inslee’s Proposed FIT  

Proposed federal legislation could also impact New York State FIT legislation.  If a  

national FIT is enacted, it is unclear how it would interact with state FIT programs.  Federal 

legislation could create two different FIT schemes: 1) a nationwide FIT with nationwide tariff 

rates or regional FIT tariff rates or 2) a nationwide FIT requiring states to develop individual FIT 

programs.  In 2008, Washington State Congressional Representative Inslee proposed national 

FIT legislation, known as the Renewable Energy Jobs and Security Act (H.R. 6401).202  He plans 

to propose similar legislation again this year, but the details of this legislation are still unclear at 

the beginning of 2010. 

Representative Inslee’s proposed 2008 federal legislation creates a national FIT.203  It 

requires public utilities to purchase electricity from renewable energy facilities with up to 20MW 

of capacity.204   Inslee’s legislation covers a wide range of renewable energy sources including 

solar thermal, solar photovoltaic, geothermal, marine and hydrokinetic renewable energy, 

biomass, landfill gas, biogas derived from farm waste, and qualified hydropower.205   The 

Renewable Energy Jobs and Security Act does not authorize states to create their own FIT 

legislation with individual tariffs.  Instead, the bill requires FERC to create rules encouraging 

utilities to purchase electricity from renewable energy facilities “at rates established on a uniform 

                                                             
202 Renewable Energy Jobs and Security Act, HR 6401 (2008). 
 
203 Id. 
 
204 Id. at § 4 (33). 
 
205 Id. at § 4 (30). 
 



 
 

43 
 

national basis.”206  Rates are to be set at the amount needed for development plus a reasonable 

profit giving consideration to technology types among other factors.207  Additionally, this 

legislation requires FERC to set rates at “levels designed to provide for full cost recovery, plus a 

10% internal rate of return on investment, for commercialized technologies under good resource 

conditions.”208  Moreover, rates will be fixed for at least a 20-year contract.209   Inslee’s proposed 

FIT legislation will be administered through RenewCorps, a private renewable energy utility 

organization.210    

While Inslee’s bill provides a strong impetus for renewable energy development, his 

proposed legislation’s national focus is controversial.211  Arguably, Inslee’s bill intrudes upon 

states’ ratemaking authority.212  The bill does not pre-empt state authority because it “is optional 

for new [renewable energy] generators.”213  However, Congress has traditionally left ratemaking 

authority up to individual states.214  “This precedent goes back to at least 1935, when the Federal 

Power Act assigned interstate wholesale transmission of electricity to federal authority, while 

reserving legal authority over ratemaking for retail service and over utility cost recovery to the 
                                                             
206Renewable Energy Jobs and Security Act, HR 6401 (2008), http://www.govtrack.us/congress/bill.xpd?bill=h110-
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207 Id. at § 210B(c)(2)(B).   
 
208 RICKERSON, POLICY UPDATE, supra  note 20, at 12.   
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states.”215  While setting uniform national rates may reduce Commerce Clause conflicts, it could 

create inequities in different regions of the country due to the price variability of different energy 

sources.216  In order to solve this problem, this legislation creates a regional cost sharing 

mechanism, or system benefits charge, which “equally distributes additional costs of compliance 

with the Renewable Energy Jobs and Security Act to electricity customers on a regional 

basis.”217 Revenue from this charge will be distributed to RenewCorps, which will reimburse 

utilities “for the costs associated with network upgrades and interconnection (including the 

carrying costs of capital while awaiting reimbursement)” and costs associated with power 

purchase requirements.218  

Inslee’s legislation also has a provision setting forth bonus tariffs, which provide 

additional incentives for bigoas, renewable energy facility development in areas where 

distributed generation is used, “power delivered from renewable energy facilities on peak,” and 

renewable energy facilities with onsite energy storage capability.219  The language of this section 

is vague, but it appears to favor certain areas of the country with well-developed renewable 

energy industries (i.e. the West and Southwest) and areas with significant biogas development.  

 While an analysis of Inslee’s proposed legislation amounts to mostly conjecture at this 

point, it is clear that a national FIT scheme would have implications for New York State.  Any 

federal FIT legislation would have to address policy interactions with previously enacted state 

FIT legislation. Would a national FIT grandfather in previously adopted policies or would it 

force states to adopt uniform national or regional standards?  Inslee’s legislation does not 
                                                             
215 Id. 
 
216 U.S. CONST. ART. I, § 8, cl. 3. 
 
217 H.R. 6401 § 225 (a). 
 
218 Id. at 225 b1, d1b 
 
219 Id. at § 210B (c)(4). 
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ultimately address avoided cost issues, but, by establishing a national FIT, it ultimately 

legitimizes FITs.  In other words, a national FIT would provide clear legal authority for the 

development of FIT programs on national and/or state levels, depending on the parameters of the 

legislation.  It could also be argued that a national FIT would provide states with more leeway in 

designing their own programs and tariff rate designs, unless federal legislation prescribed a 

specific methodology.  A national FIT program could potentially eliminate much of the avoided 

cost confusion by creating a formula for states to follow or by authorizing states to develop their 

own unique FIT rate methodology.  Until Inslee’s new legislation becomes available, it will be 

hard to evaluate the potential impacts of federal FIT legislation on New York State’s renewable 

energy programs, including proposed FIT legislation. 

 While Inselee’s 2008 proposal was never realized, the Wind Action Group should 

continue to monitor proposed federal legislation for any future national FIT proposals.  The 

terms of a national FIT could impact individual state FIT programs and related renewable energy 

policies. To this end, the Wind Action Group should strongly encourage national legislators to 

create renewable energy legislation that will encourage the development of individual state FIT 

programs.  In fact, the Wind Action Group should encourage legislators to amend PURPA § 210 

to authorize the development of state FIT programs. 

VI.       FIT Policy Interactions 

A. FIT and RPS policy Interactions 

In addition to developing a FIT tariff rate structure mindful of avoided costs, New York 

also needs to consider how any proposed FIT policy could interact with the state’s current RPS 

policy.  New York’s RPS is centralized through NYSERDA, which administers competitive 
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solicitations every few years to meet the State’s renewable energy goals.220  Utilities are not 

directly involved in this process but do pay for the RPS program by collecting a surcharge from 

their customers.221  Other states follow a different, decentralized model whereby public utilities 

and in some cases municipal utilities are required to obtain energy from renewable power 

producers.222   The differences between New York State’s RPS program and other state programs 

highlight the importance of developing a FIT mechanism tailored to the state’s unique renewable 

energy infrastructure.  Ultimately, any proposed FIT legislation would have to be designed to 

coordinate with New York State’s unique RPS. 

Some researchers have argued that RPS policies and FITs can complement one 

another.223   For example, FITs can be used to target specific technology types, ownership 

models or project sizes “while leaving the basic competitive solicitation mechanism for utility-

scale projects.”224  In fact, “[i]f payment levels are differentiated to account for economies of 

scale while still ensuring modest profit margins, RE [renewable energy] development of all 

scales could take place through FIT policies, removing the risk premium and potentially 

lowering RE costs while allowing a wider diversity of project developers to participate through 

guaranteed contract terms and technology.”225  FITs can also be used to alleviate the continuity 
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221 About the Initiative (2009), http://www.dps.state.ny.us/03e0188.htm. 
 
222 For example, in Oregon, all electric utilities and electric service suppliers serving load must participate in the RPS program. 
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problem often affecting renewable energy development between competitive solicitation 

cycles.226  

 However, utilities and proponents of small government have also argued that the states 

should pursue RPS mechanisms and other renewable energy development policies in lieu of 

FITs. 227  These groups argue that FITs represent government intrusion on ratemaking.  

Moreover, FITs still rely on long-term energy price forecasts which may or may not be 

accurate.228  Concerns have been raised that FIT legislation will ultimately hamper the efficiency 

of the energy market because these policies are not being set by people who have expertise in 

ratemaking.229   In fact, one researcher reviewing potential Michigan legislation likened FITs to 

cheap or subprime mortgages, which were “encouraged by Congress to encourage home 

ownership for everyone.230  

Fortunately, the technical distinctions between RPS mechanisms and FITs are becoming 

less notable.231  “Instead, feed-in-tariffs can be seen as yet another mechanism to meet RPS 

targets, and most of the states that are considering feed-in-tariffs already have RPS frameworks 

in place.”232  In fact, RPS revisions over the past several years have commonly included 

technology differentiation, long-term contracts, and other mechanisms to promote longer term 
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investment stability.233  “Given this focus on technology differentiation and investor security, 

RPS policies appear to be converging with some of the design characteristics typically associated 

with feed-in-tariffs.234  In this way, RPS and FIT programs can function together to effectively 

promote renewable energy development. 

In fact, it is possible that a FIT could be developed to complement New York State’s 

unique RPS structure.  New York’s RPS is divided into two main groups, a main tier of large 

scale generators and a customer-sited tier of small scale renewable energy generators.235  Project 

sizes for individual technology types and total program capacity should also play an important 

role in the development of state FIT legislation. FITs in other states have often been developed to 

target specific project sizes and technology types, and New York could follow suit by using tariff 

rates to encourage the development of specific technologies, especially in the customer-sited 

tier.236 While RPS and FIT policies can be developed to complement one another, questions still 

exist regarding the compatibility of different policy components. 

 New York State’s RPS structure could pose a problem for FITs.  State utilities subsidize 

New York State’s RPS program through the surcharge funds they obtain from customers.   Under 

a FIT mechanism, these utilities would also be required to enter into long term power purchase 

contracts with renewable power producers.  Even if national legislation addresses the 

uncertainties posed by PURPA, state legislators will still have to consider potential interactions 

with existing state energy programs. Much of the original debate over PURPA in New York 
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State has focused on the validity of long term power purchase contracts.237  Even into this 

decade, utilities have fought to get out of long term power purchase contracts under PURPA.  

Utilities would probably react similarly to a FIT policy. In fact, utilities would probably perceive 

a state FIT as a new kind of PURPA.  In any case, state legislators and the New York State 

Public Service Commission will have to consider RPS/FIT policy interactions and their impact 

upon different energy market stakeholders before finalizing a state FIT. 

 Furthermore, a federal RPS could also pose similar problems for a state FIT.  A federal 

RPS could be designed to complement existing state policies or it could impose national or 

regional energy targets on individual states.  As RPS proposals have been presented regularly to 

Congress over the past decade, it is possible that a national RPS could be become a policy reality 

in the near future.238  While policy interactions will depend upon specific legislative details, New 

York state policy makers should consider possible conflicts with national legislation and should 

design a state FIT accordingly. 

 New York State’s proposed FIT bill does not take the state’s RPS program into 

consideration.   The Wind Action Group should undertake a detailed review of New York State’s 

RPS program to determine where potential conflicts could arise with proposed state FIT 

legislation.  Additionally, group members should encourage state legislators to review the state’s 

current RPS framework, and develop FIT legislation that would complement the RPS program.  

In fact, the Wind Action Group should insist that proposed FIT legislation include language 

                                                             
237 See generally Niagara Mohawk Power Corp. v. FERC, 162 F.Supp.2d 107 (N.D. N.Y. 2001). 
 
238 The first national RPS proposal dates back to the 105th Congress. See FRED SISSINE, CRS REPORT FOR CONGRESS, RENEWABLE 
ENERGY PORTFOLIO STANDARD (RPS): BACKGROUND AND DEBATE OVER A NATIONAL REQUIREMENT  4 (Sept. 6, 2007).  Last summer, 
the House of Representatives passed the American Clean Energy and Security Act, H.R. 2454, which included a national 
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explaining how a state FIT would complement the state’s current RPS program and provide 

further opportunities for renewable energy development in New York State.   

B. FITs and REC Policy Interactions 

 New York State’s proposed FIT legislation also needs to consider policy interactions 

resulting from a future state Renewable Energy Credit (REC) trading program.  Approximately 

24 states have REC trading programs.239  REC trading programs enable utilities to select the 

most efficient way to meet RPS obligations by enabling utilities to “obtain sufficient renewable 

energy credits from qualified renewable energy sources.”240  Under REC programs, renewable 

energy facilities receive credits based on the amount renewable electricity generated (usually 

KWh or MWh).241   These credits, which represent the environmental benefits of renewable 

energy generation, can be unbundled or traded and bought and sold by utilities.242  While REC 

purchases can be used to meet RPS requirements in many states, states that do not recognize 

RECs opt instead for electricity contracts which specify that electricity generation and attributes 

are sold together.243 

Whether or not FITs and REC markets can or should exist concurrently appears to be 

another question looming in the FIT debate.   Even if both mechanisms can be co-mingled, it is 

unclear how they would function together.  Environmental organizations such as Environmental 
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Defense Fund have argued that FITs should be used in place of REC trading programs because 

RECs tend to favor larger energy producers.244  Because REC trading programs and FITs are 

relatively new policy mechanisms, state experience is needed to gain a realistic understanding of 

the ways these policies can function together. 

It is also unclear how renewable energy credits would be factored into a RPS/FIT 

framework.  New York State currently does not have an REC trading program. However, the 

state Public Service Commission plans to develop a certificate based trading system with state 

stakeholders.245  It is unclear at this point whether or not RECs would be factored into a FIT 

program.  Proposed New York State FIT legislation should take into consideration potential 

policy interactions with a REC trading program, if one is adopted by the state. 

While the details of a future New York State REC trading program are unclear, the Wind 

Action Group should further evaluate potential policy interactions between REC and FIT 

programs.  In fact, the Wind Action Group should discuss potential policy interactions with  

representatives from the New York State Public Service Commission.  Furthermore, the Wind 

Action Group should share information about potential policy interactions with the drafters of 

the New York Renewable Energy Sources Act and interested stakeholders. 

VII.           Conclusion 

 The policy uncertainties plaguing FITs make them an intriguing issue for the Wind 

Action Group to continue monitoring.  FITs have the potential to expand renewable energy 

development in New York and across the United States because they provide the long term 

                                                             
244 EDF to Florida PSC: Feed-in-Tariffs Better than REC Trading, WIND-WORKS (2008), http://www.wind-
works.org/FeedLaws/USA/EDF%20PSC20 Comments%2008-26-08.pdf   
 
245 NYSERDA, NEW YORK RENEWABLE PORTFOLIO STANDARD PROGRAM EVALUATION REPORT: 2009 REVIEW (DRAFT REPORT) (March 
30, 2009), available at http://www.nyserda.org/Energy_Information/NY%20Renewable%20Portfolio%20Standard%20 
Program%20Evaluation%20Report%20(2009%20Review)-FINAL.pdf. 
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stability missing from many regulatory and market-based mechanisms used to promote 

renewable energy development.  In fact, a state FIT could be developed to complement the 

state’s existing RPS program and any proposed REC trading programs being developed by the 

state public service commission. However, the structure of proposed FIT legislation should be 

evaluated against any potential conflicts with state and federal laws, regulations, and policies.  

Policymakers especially need to understand the significance of avoided costs, especially given 

that utilities may challenge tariff rates set above avoided costs. 

An effectively designed FIT policy could help spur New York State into an 

unprecedented era of renewable energy development.  However, the policy and legal unknowns 

posed by this renewable energy mechanism warrant careful consideration.  Fortunately, federal 

policymakers have identified some of these issues.  A federal FIT law or an amendment to 

PURPA § 210 authorizing individual state FIT programs could clear up much of the confusion 

surrounding avoided costs and would clarify state authority to develop FIT programs. In the 

mean time, the Wind Action Group should continue to educate itself about FIT mechanisms and 

potential legal and policy interactions. 

Specifically, the Wind Action Group needs to: 

1. Encourage state policymakers to consider avoided costs while developing potential FIT 

legislation and discuss the methodology to be used with the state Public Service 

Commission 

2. Discuss different FIT project sizes and  program capacities with state policymakers 

3. Evaluate existing state FIT programs and analyze state avoided cost methodologies 

4. Analyze potential policy interactions between proposed state FIT legislation and the 

state’s existing RPS program (and any proposed REC trading programs) 
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5. Encourage national policymakers to include an amendment to PURPA § 210 (authorizing 

state FIT programs) in upcoming renewable energy legislation 

6. In the case of proposed national FIT legislation, encourage national policymakers to 

design a national FIT authorizing individual state FIT programs 
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